TRIBAL CONSULTATION POLICY
>____________________________________________________<

[bookmark: _Hlk210900030]This Consultation Policy Template has been designed by Tribes for Tribes to establish and share their consultation policies with agency partners. The following content is only a guide: sections and language are intended for Tribes to modify, include, and/or discard as desired.
Click on > section headings to go to instructions for completing each section and to return back to the main document. When finished, delete all instructions (colored blue), which should not be included as part of the published document.
This document was created in collaboration with the California Indian Museum and Cultural Center (CIMCC), UC Berkeley, and Tribal authorities across California, with funding from the California Department of Cannabis Control (Grant #65304). It builds on existing consultation policies (those of the Hoopa Valley Tribe and the Rincon Band of Luiseño Indians), a template designed by the National Indian Justice Center in 2018, and a Gathering Policy developed by CIMCC in 2025.
> 1- AUTHORITY AND PURPOSE
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[bookmark: _Hlk210900902]State the authority and purpose of this document. Authority derives from the Governing Document that authorizes the Tribal Council or Governing Body to develop and adopt this protocol, ordinance, or policy, for example the relevant Constitutional Article, By-laws, or Resolution. Purpose refers to the scope and intention of this protocol or ordinance.

Sample PURPOSE language from the Hoopa Valley Tribe’s Tribal Consultation Policy (used with permission):

The intent of this policy is to create clear and precise expectations with respect to formal government-to-government consultations with the [name of Tribe]. This consultation policy clarifies [name of Tribe]’s expectations for “meaningful consultation” in a “free, prior, and informed consent” forum while ensuring effective and efficient communication with the Tribal Council. This will also reduce confusion and conflicts when engaging with Tribal staff and leadership. Receipt of this document is notice to any local, state, or federal government agency or similar governmental entity (“Agency”) of proper government-to-government consultation with the [name of Tribe].

This policy does not apply to or constrain communications between departments or entities within the [name of Tribe]. Nor is this policy meant to inhibit informal discussions between Tribal officials and Agency employees on matters that have not yet risen to the level of formal government-to-government consultations concerning official Agency actions.

> 2- DEFINITIONS

	
Agency
	
Any local, county, state, or federal agency, government, department, corporation, or other entity operating subject to federal, local, county, or state statutes or regulations that obligate them to consult with [Tribe Name].


	
Consultation
	
A formal and ongoing process of cooperation, negotiation, and mutual decision-making between two or more sovereigns. This process always includes seeking, discussing, and seriously considering the views of the Tribe and reaching an agreement with the Tribe on the development, implementation, or mitigation of regulations, rules, policies, programs, projects, plans, property decisions, inspections, and activities that may affect Tribal sovereignty, resources, properties, cultural practices, and/or individuals under Tribal jurisdiction.


	
Tribe
	
Refers to the [name of Tribe].


	
	



> 3- HISTORY AND BACKGROUND

[bookmark: _Hlk210903252]In this section, you may give relevant cultural and historical background information that provides important context about your Tribe and conveys the importance of consultation. This section helps to educate agency partners about your Tribe’s unique story and identity. There is sample language in the instructions section.
> 4- GUIDING PRINCIPLES


1) Goals of Consultation

The primary goal of consultation is shared decision-making between sovereign entities on matters of mutual concern. While agencies are obligated to comply with federal and state statutes regulating Tribal consultation, it is in an agency’s interest to seek out and uphold Tribal law and requests. Meaningful consultation supports long-term relationship-building by affirming Tribal sovereignty and self-determination in land use decision-making.

Often, but not always, consultation centers on the protection of Tribal cultural resources (TCRs), which may include sacred sites, cultural landscapes, and natural resources, including land, air, and water. They may also include “intangible” resources such as Traditional Ecological Knowledge (TEK). These resources are distinct from archaeological resources and are appropriately designated by the Tribe. They typically include sensitive areas that may be confidential and thus it may not be appropriate for Tribes to disclose the nature and exact location of resources to Agencies or other parties.

2) Roles and Responsibilities

Consultation is structured by multiple and overlapping legal frameworks, including local, state, federal, international, and Tribal laws. Effective consultation rests on a thorough understanding of these laws. Agencies must familiarize their staff with their legal obligations under relevant local, state, and federal statutes, regulations, rules, policies, and orders, and must educate their staff about the legal and historical underpinnings of the government-to-government relationships with the Tribe, including federal trust relationships where those apply. An agency will also benefit from learning about the Tribe’s unique culture, perspective, government infrastructure, and resources. Tribal governments are required to understand the policy decision making authority of the agency and local, state, or federal requirements of consultation. 

3) Confidentiality

The Tribe may withhold from the public information about the location, character, or ownership of cultural resources if the Tribe determines that disclosure may cause a significant invasion of privacy; risk harm to cultural resources; or impede the use of a traditional or ceremonial site by practitioners.
4) Consultation Best Practices for Agencies

a) Provide advance notice of any new policy, regulation, rule, program or other activity and notify the Tribe immediately upon consideration or commencement of the application or planning process (before decisions are made).

b) Communicate regularly and consistently throughout the project, using the Tribe’s preferred modes of communication and ensuring that communications are clear, concise, accessible, and free of jargon.

c) Defer to the Tribe’s expertise regarding Tribal cultural resource designation and appropriate mitigation measures.

> 5- DESIGNATING A POINT OF CONTACT


The Chairperson of the Tribe, [Tribe Name] Tribal Council, THPO, or Representative is the official point of contact for government-to-government consultation unless the Tribal Council chooses to designate an alternative point of contact by issuing a written statement signed by the Chairperson of the Tribe.

Insert Point of Contact Information: 
[bookmark: _Hlk210903625]
	Name
	

	Position
	

	Address
	

	City, State, Zip
	

	Phone
	

	Fax
	

	Email
	

	Website
	


[bookmark: _>_6-_CONSULTATION][bookmark: _>_6-_CONSULTATION_1]
> 6- CONSULTATION PROCEDURE


The [Tribe Name] Tribal Council establishes the following procedure for consultation. An Agency or other entity wishing to participate in consultation with the Tribe will adhere to the following procedure unless an alternative process is approved, in writing, by the Tribal Council. The Tribal Council may, at its discretion, nominate a staff member to coordinate initial meetings.
1) Agency Provides Advance Notice and Requests Comments

a) At the outset of the planning process, the Agency must provide advance notice to the Tribe and request consultation or comments when developing or implementing any regulation, rule, policy, program, project, plan, property decision, inspection, or any other activity that may affect Tribal sovereignty or the Tribe’s right to self-government, Tribal resources, properties, cultural practices, and/or those persons under Tribal jurisdiction. Written correspondence must be sent even if a phone call or face-to-face meeting occurs. This protects all parties. 

b) An Agency will formally notify the Tribe by sending a letter to the Tribal Chairperson or the Chairperson’s designee. The letter should be a brief (two-page) overview with requested attachments that include:

i) The authorizing Agency, its area of responsibility, and an agency contact person with address, phone, and e-mail.
ii) Date the notice was sent and date by which comments are requested (this may be the statutory timeframe or other timeframe as agreed upon with the Tribe).
iii) Brief description of the type of action or permit being requested.
iv) Project description, including size and configuration of the proposed action, total acreage, what is known about past and current land use, and the type and extent of the proposed ground disturbance, vegetation removal, sight lines, and location (street address if available or detailed location information).
v) A copy of the current plans.
vi) Maps that clearly identify the location, including a 7.5" USGS map; mapping data should be provided in GIS format (shapefiles, geodatabase, CSV, Excel, or another format as requested by the Tribe).
vii) Clearly defined Area of Potential Effects (APE) for both direct and indirect (visual, audible, atmospheric) effects, described in writing and drawn on a map;
viii) Information on any previous studies and recorded archaeological resources within the APE, with summaries and GIS file attachments when possible.
ix) Sharp, clear photographs of the project area, including views from different perspectives. All photos should be clearly labeled and keyed to the map, indicating location and direction of the view.
x) The program, plan, or project environmental review and construction schedule or timeline.
xi) Any other relevant information to assist the Tribe in determining if consultation is in the best interest of the Tribe.

c) The Tribe may request a pre-consultation meeting to clarify project details and discuss concerns such as cultural sensitivity and budgetary accommodations for cultural monitors. For this meeting, the Agency will prepare any of the above information that the Tribe requests. During the meeting, the Agency must present any technical and legal issues to the Tribe’s designer. The Agency must ensure that the designee understands the proposed regulation, rule, policy, program, project, plan, property decision, inspection, or any other activity of the Agency.

2) Tribe Gathers Information and Responds

a) Having received the official project notification (for example, per California AB 52, National Historic Preservation Act (NHPA) Section 106, California SB 18), the Tribe will gather relevant information. Information-gathering may include:

i) In-house Tribal records searches;
ii) Consulting with knowledgeable Tribal Elders and members;
iii) Prediction of TCR sensitivity based on distribution and types of known TCRs;
iv) Preliminary field visits;
v) California Historic Records and Information Systems (CHRIS) and other database searches;
vi) Requests for soils or geotechnical data.

b) The designated Tribal representative may, within the statutory timeline, either

i) Decline consultation;
ii) Accept consultation;
iii) Defer consultation to another Tribe; or
iv) Decline to consult but provide standard mitigation measures (for example, Unanticipated or Inadvertent Discoveries).

c) The Tribe will respond (via email or letter) to the Lead Agency with a decision to accept or decline consultation. If the Tribe wishes to consult, they will respond with:
i) The name of the policy, program, project, plan, property decision, inspection, or any other activity on which the Tribe is consulting;
ii) The statutory framework which the Tribe and Lead Agency are consulting under;
iii) The name and contact information of the Tribe’s representative.

3) Consultation (Ongoing)

a) If a project meeting is requested, the Agency will arrange a time, place, and agenda for the consultation meeting(s) with the Tribe’s designated contact. Meetings may be conducted in-person, virtually via webinar platforms, or in hybrid format as mutually agreed upon. Virtual meetings may be recorded for consultation record-keeping purposes only, with recordings maintained confidentially and shared only between consulting parties.

b) The Agency will confirm consultation meetings with the Tribe’s designated contact both seven (7) days and 24 hours prior to the arranged meeting time. Confirmation can be in the form of a phone call, email, or any other correspondence approved by the Tribal Chairperson, and will include the Agency representative’s name, contact information, and expect time of arrival.

c) The Consultation Meeting will include the following elements:

i) A mutually agreed upon format for process, to include whether any virtual/online meetings will be recorded for the purpose of Consultation record-keeping only;
ii) A discussion of measures and protocols to ensure confidentiality;
iii) A discussion of relevant technical and legal issues, including confirmation that the Tribe understands the proposed activities and potential impacts;
iv) A discussion of Tribal concerns regarding any site sensitivity in the proposed project area;
v) Development of a Consultation schedule with agreed upon meeting intervals. This schedule will consider the Agency’s statutory or regulatory obligations pertinent to the decision; Tribal Council members and staff availability; and time to gather all necessary information.
d) Consultation will continue pursuant to the agreed upon consultation schedule until an agreement is reached or until the Tribe and Agency determine that an agreement is not possible. Some consultation meetings may be in formal settings, while others may include field trips to project locations as needed. Informal meetings between staff, sub-groups, or sub-committees may take place on an ad hoc basis if agreed upon by the Tribal Council.

4) Additional Steps (Upon Request)

a) If the Tribe determines that a project area has a high potential for TCRs, all parties should avoid the sensitive area if possible. If complete avoidance is not possible and avoidance options are exhausted, Tribes may request a cultural resource study and/or project monitoring before proceeding with the project. Please note that conducting a cultural survey or agreeing to Tribal monitoring does not imply or mean that a Tribe consents to a project. Participation and discussion are still needed to minimize harm and to advocate for and protect ancestral graves, TCRs, and the Traditional Cultural Landscape.

b) Cultural Resources Study. The Tribal designee may recommend a formal cultural resources study as part of the environmental review if one has not been previously prepared. Designees may recommend a Tribal representative or trusted, locally experienced consultant to perform the studies. If the study involves excavation or other technical expertise, they may recommend a research design that takes into account the cultural sensitivity, nature of anticipated TCRs, project components, and especially, the vertical (depth) and horizontal extents of project ground disturbances.  Subsurface testing (e.g., shovel probes, auger drilling, backhoeing) may be recommended during the field identification studies, primarily to determine the presence or absence of sites that are obscured by surface conditions (e.g., landscaping, pavement) or buried (especially when the vertical APE is deep).  As recommended by the Tribe’s designee, trained Tribal representatives will monitor all field projects involving archaeological excavation. Such monitoring must be made a project condition by the lead agency, with Tribal monitors to be compensated by the applicant. The designee usually visits the field project, and may comment on the adequacy of field methods, findings, their significance as TCRs, anticipated project effects, and mitigation measures for protecting and preserving salient associated tribal cultural values. 

c) Construction Monitoring Schedule. Tribal designees and/or locally experienced archaeological consultants may recommend, as a project condition, access for Tribal monitors and/or a field monitoring plan, especially for ground-disturbing activities in areas considered sensitive for a buried TCR.

5) End of Consultation Process

[bookmark: _Hlk210904035]This section is Tribe-specific and may not conform to your Tribe’s protocol. Modify this section as needed to meet your Tribe’s requirements.

a) After an agreement has been authorized by the Tribal Council and approved by resolution, the Tribe will notify the Agency that an agreement has been reached.

b) Any agreements or decisions between the Tribe and Agency must be authorized by Tribal Council in writing [Tribal Council resolution or letter];

c) Prior to authorizing any agreement, the Tribal Council shall ensure that such agreement: (1) does not contain any provisions that in any way diminish or waive any trust obligation of the Federal government; (2) does not contain any provisions that waive tribal sovereign immunity, in full or in part; (3) clearly sets forth the expectations of the Tribe for the roles and services to be performed by the Agency with respect to such agreement; and (4) is consistent with established Tribal goals and priorities.

d) The Agency will provide the Tribe with a Consultation Summary Report that provides a review of all government-to-government consultation activities and agreements. This must not include sensitive information and may be used by Tribal Council without the consent of the Agency for any Tribal business matter, including but not limited to Tribal meetings.

e) Once the Consultation Summary Report has been received and reviewed by the Tribe, the Tribe will offer a [Tribal resolution or letter] certifying whether or not consultation was completed in compliance with this policy. If the Tribe deems that the Agency failed to consult properly, a letter from the Tribe will explain this failure and be shared with the director or executive authority of the Agency.





6) Inadvertent Discoveries

a) All projects involving ground disturbances will be formally conditioned by the Inadvertent TCR Discovery Protocol in b) below, to be implemented in the event of an inadvertent TCR discovery. This protocol must comply with California and Federal Native American Graves Protection and Repatriation Acts (Cal-NAGPRA, AB-978; NAGPRA, 43 CFR 10) and the federal requirements for the treatment and disposition of Native American human remains and cultural items.

b) Any person who, during any activity, discovers cultural resources, including but not limited to human remains and funerary objects, shall immediately [insert the Tribe’s inadvertent discovery protocol and procedures—see sample protocol and mitigation language in User Instructions].

7) Emergency Consultation Process

a) Consultation will be conducted with advance notice to avoid any impact on Tribal resources. Should an Agency require consultation with a Tribe in an emergency [such as ________] in which notice cannot be provided within the timeframe required by law, the Agency must contact the Tribal Chairperson or their designee immediately and provide a summary of the actions and potential impacts. The Chairperson or designee will determine if the Tribe can participate in an emergency consultation. Consultation will follow the steps set forth above, unless otherwise mutually agreed upon.

> 7- CONSULTATION RECORD

Meeting notes, minutes, shared documents, and any recorded audio or video files shall be maintained in common between the Tribe and the Agency. Any sensitive information provided by the Tribe shall remain confidential and be returned to the Tribe upon completion of consultation unless otherwise agreed to, in writing, by the Tribal Council.

> 8- NO WAIVER OF SOVEREIGN IMMUNITY


Nothing in the [ordinance/policy] shall be deemed or construed to be a waiver, in full or in part, of the Tribe’s sovereign period.

> 9- SEVERABILITY


If any provision of this [ordinance/policy] shall be held unconstitutionally pursuant to the Tribal Constitution or invalid by a court of competent jurisdiction, only the invalid provision or language shall be severed, and the remaining provisions and language of this [ordinance/policy] shall remain in full force and effect.


Implementation Checklist































>USER INSTRUCTIONS<
[bookmark: _>___________________________________1]Use this guide alongside the template to customize each section.
[bookmark: _____________________________________2]
[bookmark: _Hlk210900206]THESE INSTRUCTION PAGES MUST NOT BE PRINTED IN THE FINAL DOCUMENT. MAKE SURE NOT TO INCLUDE THEM.
Is this a policy or an ordinance?
· [bookmark: _Hlk210900250]A policy offers guidance. It is more flexible and easier to update. It may also be easier for agencies to accept. 
· An ordinance is legally binding by Tribal law. It is more strictly enforced and may be harder to adopt and to implement. 
· We recommend starting with a policy and upgrading it to an ordinance once the policy has been refined through use.
What is the scope of this policy/ordinance?
Do you want this document to focus on cultural resources or to cover all consultations? When making this decision, consider your Tribe’s capacity for consultation.

Are there documents to supplement this policy/ordinance? 
While it is tempting to put everything into this policy or ordinance, it is best to make your Tribe’s policy or ordinance as clear and streamlined as possible. Consider creating and providing documents that will supplement this one, for example:

· [bookmark: _Hlk210900291]See supplemental “Tribal Consultation in California” documents 
· California Indian Museum & Cultural Center: Consultation Toolkit

> 1- AUTHORITY AND PURPOSE

This section establishes the legal foundation for your consultation policy and signals to agencies that your Tribe takes consultation seriously. The language you choose here sets the tone for the policy or ordinance.

Constitutional Authority Options

· [bookmark: _Hlk210901289]If you have a written constitution: "Pursuant to Article [X] of the [Tribe Name] Constitution, which grants the Tribal Council authority to [protect Tribal resources/regulate activities within Tribal jurisdiction]..."
· If no written constitution:
· Reference inherent sovereignty
· Cite Executive Orders, federal and/or state recognition documents 
· Reference existing Tribal code sections

Purpose

· [bookmark: _Hlk210901241]State clearly whether this is policy guidance (negotiable) or legal mandate (required)
· Consider identifying consequences for non-compliance, such as litigation
· Reference specific legal frameworks (NHPA, NEPA, AB 52, SB 18) if relevant to your region (see “Tribal Consultation in California: State and Federal Statutes”).

> 2- DEFINITIONS

This section is your opportunity to establish your Tribe's specific interpretation of key terms and to educate agencies about your Tribe’s expectations. Select and modify your definitions, which should be listed in alphabetical order. 

Tips on Customization

· Be specific to your Tribe: Generic definitions don't establish your unique authority
· Include geographic specificity: Reference your traditional territory by name
· Confidentiality: Make clear what information is confidential and who controls it
· Ground in Tribal law: Reference Tribal codes, protocols, or traditional governance
· Address common misunderstandings: Clearly define concepts that agencies often overlook or misinterpret

Recommended Definitions

· [bookmark: _Hlk210903118]Ancestral/Aboriginal Territories: Lands historically occupied, used, or stewarded by [Tribe Name] prior to colonization and the establishment of settler governments. These territories are recognized by [Tribe Name] as our original homelands, regardless of current legal status or boundaries, and include areas where we maintain cultural, spiritual, and subsistence connections.
· Confidential: In reference to information of an inherently sensitive nature and in need of additional assurances of protection. All information shared with an agency during consultation should be treated as confidential unless explicitly stated otherwise.
· Engagement: The broader process of building and maintaining respectful, reciprocal relationships between [Tribe Name] and outside entities through proactive communication and early involvement in decisions (as compared with consultation, which is the formal government-to-government process of mutual decision-making).
· Government-to-Government: Pertaining to a meeting between two or more sovereign entities. This means that the [Tribe Name] Tribal Council, THPO, or Representatives meets directly with the Agency designee capable of decision making to reach an agreement on a proposed action that would affect the resources, properties, cultural practices, and those people under the jurisdiction of the Tribe. This is normally the result of products being produced because of staff-to-staff coordination meetings and resolves any outstanding issues. 
· Traditional Ecological Knowledge (TEK): Knowledge, practices, and beliefs of [Tribe Name] regarding our relationships with the environment, evolved through direct contact with the land over countless generations. A Tribe may consider TEK to be intellectual property of the Tribe and any sharing requires explicit agreement about how the knowledge will be used, credited, and protected.

· Tribal Cultural Resources (TCRs): AB 52 defines a TCR as “a site, feature, place, cultural landscape, sacred place, or object that has cultural value to a California Native American tribe” and that is listed or eligible for listing in a local or state historical register” (PRC §21074).  TCRs are identified and defined by the Tribe, not by outside entities. [Consider modifying or specifying this definition.]

· Tribal Sovereignty: The inherent authority of [Tribe Name] to govern ourselves, manage our lands and resources, and engage in government-to-government relationships. Our sovereignty predates the United States and exists regardless of federal recognition status. This includes the right to control access to our cultural information and to determine appropriate treatment of our cultural resources.

For additional or alternative definitions, see CIMCC’s Consultation Toolkit


> 3- HISTORY AND BACKGROUND

This section offers your Tribe the opportunity to tell its story and provide this unique context for consultation. You may also want to touch on California's history of violence and broken promises, which helps agencies appreciate why consultation is not just a bureaucratic requirement, but a critical step toward repairing a legacy of exclusion and harm. The three options below can be used separately or in combination.

OPTION 1: Your history

We strongly suggest writing a brief but compelling narrative (1-2 paragraphs) that highlights your Tribe’s unique history and underscores the importance of meaningful consultation. 

OPTION 2: Legal and Moral Statement[footnoteRef:1] [1:  Excerpted with permission from CNRA’s Draft Tribal Consultation Policy, accessible at https://resources.ca.gov/Initiatives/Tribalaffairs/TribalConsultation.] 


On June 18, 2019, Governor Gavin Newsom issued Executive Order N-15-19 to formally apologize on behalf of the citizens of the State of California to all California Native Americans for the many instances of violence, maltreatment, and neglect that California inflicted on Tribes. Through this Executive Order, Governor Newsom reaffirmed Governor Brown’s Executive Order B-10-11 and directed his Tribal Advisor and the Administration to engage in government-to-government consultation with California Native American Tribes regarding policies that may affect Tribal communities. 

Tribal consultation is both an acknowledgment of respect for California Native American Tribes and a key component in addressing the historic wrongs sanctioned by the State against California Native Americans. Prior to colonization, the entirety of what is now known today as the State of California was comprised of tribal territories. California Native American tribes and people are the original stewards of the lands and waters in California, a relationship that continues to this day.

Today, California is home to the largest number of tribes in the contiguous United States.





OPTION 3: Native History of California
“That's what it was, a genocide. No other way to describe it.” – California Governor Gavin Newsom (2019).
Between 1846 and 1873, California's Native American population plummeted from hundreds of thousands to just 30,000 — in less than three decades. This catastrophic loss was not accidental but resulted from systematic state-sponsored violence that scholars now recognize as genocide, involving more than 370 documented massacres and the murder of tens of thousands of Native Californians. The legal basis for this violence was established at California's first legislative session in 1850. 
Federal treaties negotiated with 134 California Tribes in 1851-52 were never ratified by the US government, leaving the Tribes in a legal "no-man's land" — without recognition of Tribal sovereignty, and without the protections that ratified treaties would have provided for Native lands. Many California Tribes are still seeking federal recognition, despite being named in the unratified treaties—which normally would constitute clear evidence of prior federal acknowledgment. 
Today, California has the largest Native American population in the United States. It is home to 110 federally recognized tribes and dozens of non-recognized tribes. In recognition of the history of violence, exclusion, and harm, California Executive Order N-15-19 (2019) both formally apologizes on behalf of the citizens of the State of California to all California Native Americans, and reaffirms the requirement for government-to-government consultation with California Native American Tribes. Agencies that approach consultation with historical awareness demonstrate respect for Tribal Sovereignty and contribute to healing rather than perpetuating historical harms.
[bookmark: _Hlk210903383]Further suggested topics and language can be sourced from “Tribal Consultation in California: Historical Context”









> 4- GUIDING PRINCIPLES

This section does the heavy lifting of educating agencies about what meaningful consultation looks like from your Tribe's perspective. Use it to address problems you've experienced and principles of meaningful consultation with your Tribe.

Goals of Consultation

Include in this section any overarching goals of consultation. This section may touch on the types of consultation your Tribe will engage in under this policy and anything else about the scope, nature, and goals of consultation that your Tribe would like to emphasize to agencies. When writing this section, consider the aspects of consultation and Tribal cultural resources, such as Traditional Ecological Knowledge, that are often overlooked by agencies.

Roles and Responsibilities

This section covers the roles and responsibilities of agency and Tribal offices. You may wish to include information about the laws under which your Tribe typically consults or additional clarifications that agency partners should keep in mind, such as the difference between consultation and public participation, the ongoing nature of consultation (i.e. when it properly begins and ends), and the structure of authority within your Tribe. You can draw on the language below and/or develop your own language.

[bookmark: _Hlk211240484]Federal or State agencies have the legal obligation to seek out Tribal input and provide opportunities for meaningful consultation [you may want to cite federal and state law here as it applies to consultation for your Tribe; see “Tribal Consultation in California: State and Federal Statutes”]. Tribal consultation is an ongoing process between two sovereign entities, which makes it different from public participation and extends beyond sending letters, notices, and requests for comment in a set period. Tribal consultation includes seeking Tribal input and providing opportunities for meaningful consultation on an ongoing and continuous basis.

A Tribal Chair may designate a representative to consult on their behalf, but decision-making authority rests with the Tribal Chair and Tribal Council [you may want to specify how decision-making authority is structured for your Tribe]. Similarly, multiple Tribes and agencies may be involved in a decision-making process with broad application, often called “multilateral consultation,” but each sovereign preserves its own decision-making authority in the process. 
It is important to understand that the Tribe may elect not to participate in consultation or may decide to limit its consultation as necessary; however, doing so does not imply that the Tribe has waived its right to future consultation or that consultation can be deemed completed or closed. Consultation begins and ends when both parties agree to do so.

Confidentiality

This section outlines the importance and expectations around confidentiality during and after consultation. Consider explaining problems with confidentiality in the past as the reason for your Tribe’s preferred method of ensuring confidentiality, whether that is an MOU, NDA, or other confidentiality agreement. Also consider discussing the need to balance confidentiality with legal or public disclosure requirements, especially in the environmental review process.

Ideal Circumstances and Limitations

If there are special circumstances, limitations, or parameters for your Tribe that cannot be captured under the current subheadings, you may choose to include an additional “catch all” section. This optional section may cover features of consultation such as:

	When consultation works best:
	The limitations of consultation:
	Your Tribe’s stance on common issues (customize as needed):

	Early project phases before major decisions are made

	Not appropriate for ongoing litigation matters

	Gathering and other land uses


	Agencies have adequate budgets for Tribal participation
	Cannot override other Tribal government decisions
	Traditional Cultural Properties vs. archaeological resources

	Clear Tribal decision-making authority

	May not be suitable during settlement negotiations
	Mitigation measures you will/won't accept


	Sufficient time for meaningful review

	
	Information you will/won't share publicly

	Other important ways agencies can build legitimacy

	
	Compensation requirements


Best Practices

You may want to add best practices to guide agencies, for example:

a) Provide clear information about technical and legal issues necessary for the Tribe to make informed policy decisions and ensure the Tribe understands these issues.  This includes a description of the potentially impacted area(s), maps, and GIS data. Access to these data allows the Tribe the potential ability to use public entity GIS data with Tribal GIS data. The Tribe can make timely and improved decisions based on shared public GIS data. Tribe may decide to share and/or not share their mapping output. 
b) Offer fair compensation when appropriate to Tribal staff, council members, and Elders when Traditional Ecological Knowledge (TEK), ethnography, or cultural expertise is sought. This includes per diem, mileage, and hourly rates comparable to government employees.
c) Ensure Agency staff are familiar with Tribal laws, policies, cultural protocols, and key concepts through mandatory, recurring training. Training should emphasize active listening and understanding Tribal perspectives. New agency staff who will be working with Tribes shall complete job orientation that includes this consultation policy and relevant legal frameworks before engaging in any Tribal consultation activities.
d) Consult on all four levels of consultation (4 Ps: permit, plan, program, policy) as well as any government decision or action that could affect the Tribe, for example, on matters pertaining to environmental justice, health, and economic development.
e) Create mechanisms that hold Agencies accountable for promises and agreements, including any agreed upon monitoring schedules and mitigation measures.
f) Solicit and incorporate Tribal views and concerns. Aim for shared decision-making. Learn Tribe's preferred method of communication in all aspects of the consultation process, for example email or hard copy letters only.
g) Advocate for and support funding mechanisms that enhance Tribal capacity to engage in consultation, including resources for dedicated staff, training, and technical assistance. [Consider making a table with fair compensation rates for the most common consultation activities. If you are a smaller Tribe with limited capacity, consider calling out a line item in budgets specifically for Tribal consultation.]
h) Acknowledge that Tribes may have limited financial and staff resources and work in collaborative ways to develop creative approaches to accomplish tasks. Remove barriers to Tribal participation such as timing, financing, and/or location.
i) Meet regularly with Tribal staff and Council in both formal and informal settings to foster relationships.
j) Hire a designated Tribal liaison.
k) Select multiple venues for consultation, with deference to locations preferred by the Tribe.
l) Alternate session facilitation between the Agency and the Tribe or an agreed-upon third party.
m) Include the Tribe in the development of agendas for ongoing consultation and/or coordination meetings.
n) Balance clear guidelines with an open-ended and flexible agenda (no surprises or hidden agendas) that can accommodate the Tribe’s unique circumstances, protocols, and government structures.
o) Institute an evaluation or feedback mechanism.

> 5- DESIGNATING A POINT OF CONTACT

This section clarifies who is the point of contact for your Tribe and what structure establishes their decision-making authority. If you have not done so already, consider designating a point of contact so that your Chair does not get overwhelmed with consultation requests.

Contact Structure Options

· Chair only: Maintains sovereignty emphasis, may create bottlenecks
· Designated staff: More efficient, requires clear delegation of authority
· Flexible approach: Chair for major decisions, staff for coordination

Practical Considerations

· Ensure contact info stays current (annual NAHC updates required)
· Consider back-up contacts for staff turnover
· Include after-hours emergency contact protocols if relevant


> 6- CONSULTATION PROCEDURE 

[bookmark: _Hlk210904149]This is the operational heart of your policy – the step-by-step process that agencies must follow. Clear procedures protect your Tribe from being rushed or bypassed, while also giving well-intentioned agencies a roadmap for meaningful consultation. The timelines and requirements you set directly impact on your staff workload and your Tribe's ability to influence agency decisions.

The intent of AB 52 was to mandate consultation as planners begin to work on a plan, permit, program, or policy. Because of high turnover in agency offices, managers should frequently remind their staff to notify Tribes as soon as they start to discuss any project with a potential applicant.

Tribes may find Accela records helpful for tracking proposed projects even before notification by an agency. For more information, see “Tribal Consultation in California: Understanding Accela.”

Timeline Customization Strategy

[bookmark: _Hlk210904194]Consider your capacity:

· Monthly Council meetings = minimum 30-45-day response time
· Limited staff = longer review periods needed
· Remote location = factor in mail delivery time
Statutory vs. Agency Deadlines:

· Many "deadlines" are agency-imposed, not statutory
· Request extensions when possible; most environmental laws allow this
· Document when inadequate time prevents meaningful consultation

Statutory Deadlines:

· SB 18 (California):

· SEC. 6. Section 65352: “Each entity receiving a proposed general plan or amendment of a general plan pursuant to this section shall have 45 days from the date the referring agency mails it or delivers it in which to comment unless a longer period is specified by the planning agency.”
· Exception, SEC. 7. Section 65352.3: “Prior to the adoption or any amendment of a city or county’s general plan . . . [f]rom the date on which a California Native American tribe is contacted by a city or county pursuant to this subdivision, the tribe has 90 days in which to request a consultation, unless a shorter timeframe has been agreed to by that tribe.”

· AB 52 (California):

· 14 days: The lead agency must notify any California Native American tribe that has requested notification of projects in its traditional and cultural territory.
· 30 days: The tribe has 30 days from receiving the notice to request consultation, in writing, with the lead agency.
· 30 days: If consultation is requested, the lead agency must begin the consultation process within 30 days.
· Before release of document: The consultation process must be completed before the lead agency releases a mitigated negative declaration (MND), negative declaration (ND), or environmental impact report (EIR). 

· Section 106 (Federal):

· 36 CFR § 800.3(c)(4) of Section 106 stipulates a 30-day period for SHPOs/THPOs to provide comments on the project's effects on historic properties, provided the submitted information is complete and adequate. The 30-day clock restarts each time the SHPO or THPO requests additional information. While regulations do not mandate a specific timeframe for completing the entire review process, agencies should plan for the time needed to consult and resolve any adverse effects. 
End of Consultation Process

[bookmark: _Hlk210904389]Consultation ends when:
· Both parties reach written agreement
· Both parties agree that no agreement is possible
· Agency withdraws proposed action
· Tribe formally withdraws (in writing)
· Project is complete (Section 106)

Consultation does NOT end when:
· One meeting concludes
· Agency submits final documents
· Initial disagreements arise
· Statutory deadline passes

When Agreement Cannot be Reached
Consider including a clause for what happens when agreement cannot be reached through staff-level consultation. One option, which is the practice in Humboldt County, is for the Board of Supervisors to appoint two members of the Board to an ad hoc Consultation committee. These appointees meet with Tribal Council members to seek agreement on how to preserve or mitigate impacts on TCRs. If an agreement is reached between all parties, then a letter documenting the agreement will be sent by the County to the Tribal Chair.
Inadvertent Discoveries
· Tribal cultural resources (TCRs) are best protected when they are identified early and through initial screening. When TCRs are found during the construction phase, it is more difficult to redesign projects and avoid impacts.

· Sample Inadvertent Archaeological Discovery Protocol developed by Blue Lake, Bear River, and Wiyot THPOs with City of Eureka (2014):

If archaeological resources are encountered during construction activities, all onsite work shall cease in the immediate area and within a 50-foot buffer of the discovery location.  A qualified archaeologist will be retained to evaluate and assess the significance of the discovery, and develop and implement an avoidance or mitigation plan, as appropriate.  For discoveries known or likely to be associated with Native American heritage (prehistoric sites and select historic period sites), the Tribal Historic Preservation Officers (THPOs) for the Bear River Band of Rohnerville Rancheria, Blue Lake Rancheria, and Wiyot Tribe are to be contacted immediately to evaluate the discovery and, in consultation with the project proponent, City of Eureka, and consulting archaeologist, develop a treatment plan in any instance where significant impacts cannot be avoided.  Prehistoric materials may include, but are not limited to, obsidian or chert flakes, tools, locally darkened midden soils, grindstone artifacts, shellfish or faunal remains, and human burials.  Historic archaeological discoveries may include, but are not limited to, 19th century building foundations; structural remains; or concentrations of artifacts made of glass, ceramic, metal, or other materials found in buried pits, old wells or privies. Provision 7050.5 of the California Health & Safety Code and Section 5097.98 of the Public Resources Code governs the inadvertent discovery of known or suspected Native American skeletal remains or burials (see http://www.nahc.ca.gov/profguide.html).

· [bookmark: _Hlk210904573]Sample mitigation steps adapted from United Auburn Indian Community’s (UAIC) CEQA protocol: (used with permission):
If any suspected TCRs or resources of cultural significance to [Tribe name], including but not limited to features, anthropogenic/cultural soils, cultural belongings or objects (artifacts), shell, bone, shaped stones or bone, or ash/charcoal deposits are discovered by any person during construction activities including ground disturbing activities, the following steps must be taken:

1. Work pauses: All work shall pause immediately within 100 feet of the find, or an agreed-upon distance based on the project area and nature of the find, regardless of whether the construction is being actively monitored by a Tribal Monitor, cultural resources specialist, or professional archaeologist. Work at the TCR discovery location shall not resume until authorization is granted by the Lead Agency in coordination with the culturally affiliated Tribe.

2. Determination of TCRs: A Tribal Representative and the Lead Agency shall be immediately notified, and the Tribal Representative in coordination with the Lead Agency shall determine if the find is a TCR (PRC §21074). The Tribal Representative shall make recommendations for further evaluation and treatment as necessary.
3. Treatment and Documentation: The Tribe shall consult with the Lead Agency to identify (1) the boundaries of the new TCR and (2) if feasible, appropriate measures, including project redesign or adjustments, and long-term management, or 3) if avoidance is infeasible, a reburial location in proximity of the find where no future disturbance is anticipated. Permanent curation of TCRs must be approved in writing by the culturally affiliated Tribe.

4. TCR Storage: The construction contractor(s) shall provide secure, on-site storage for soil or objects that are components of TCRs found or recovered during construction. Only Tribal Representatives shall have access to the storage. Storage size shall be determined by the nature of the TCR.

5. Reburial: The construction contractor(s) and Lead Agency shall facilitate the respectful reburial of the culturally sensitive soils or objects consistent with the Tribe’s preferences, including excavation of the reburial location, and assisting with the reburial, upon request.

6. Documentation/Reporting: Any discoveries shall be documented on a Department of Parks and Recreation (DPR) 523 form within 2 weeks of the discovery and submitted to the appropriate California Historic Records and Systems (CHRIS) center in a timely manner.

7. Human Remains: If human remains in any state of decomposition or skeletal completeness are discovered, the [City/County] Coroner and the culturally affiliated Tribe shall be contacted immediately.  Upon determination by the [City/County] Coroner that the find is Native American in origin, the Native American Heritage Commission will assign the Most Likely Descendant who will work with the project proponent to define appropriate treatment and disposition of the burials.

Summary Reports and Documentation

· After each meeting: Summary with next steps
· After agreements: Detailed consultation summary report
· Keep all records: May be needed for future legal action
· Clarify: What the Tribe can share publicly without agency consent
Emergency Consultation

In this section, consider outlining an abbreviated procedure for rapid (vs. normal) consultation and specify what qualifies as an emergency (and what does not):

· Wildfire response (consider Karuk's designated representative model)
· Natural disaster response
· Immediate threats to cultural resources
· Not emergencies: Poor agency planning, artificial deadlines, routine permit renewals

> 7- CONSULTATION RECORD

Documentation protects you - both for preserving confidential information and for holding agencies accountable to their commitments. We recommend creating an organized system for filing information that includes: 

· All meeting notes, emails, and phone calls
· Agency materials provided (or not provided)
· Tribal concerns raised and agency responses
· Agreements reached and commitments made
· Violations of consultation procedures

Confidentiality Management

Your Tribe should be aware that agencies may be subject to Freedom of Information Act (FOIA) or Government in the Sunshine laws. They may not be able to promise confidentiality; or if they do, they may be forced by federal or state law to violate it. To set expectations and avoid surprises:

· Provide details regarding what your Tribe considers confidential and what your expectations are regarding confidential information
· Specify return and/or destruction of sensitive materials
· Consider different protection levels for different information types



> 8- NO WAIVER OF SOVEREIGN IMMUNITY

This section and the next protect your Tribe's sovereignty and ensure your consultation policy remains enforceable even if agencies challenge specific provisions. While they may seem like legal boilerplates, they serve important protective functions.

· Standard language protects against lawsuits
· Consider whether to allow specific exceptions
· Consult Tribal attorney if unsure


> 9- SEVERABILITY

· Ensures policy remains valid even if one section is challenged
· Standard protection for Tribal legislation


































Implementation Checklist

Once you have completed your consultation policy, the following checklist can help you check your work, distribute the policy, and develop a maintenance plan.

Before Distribution

· [bookmark: _Hlk210900392] All bracketed items completed
·  Blue instruction text deleted
·  Tribal logo/letterhead added
·  Council resolution passed
·  Staff trained on procedures

Distribution Strategy

· [bookmark: _Hlk210900412]Send via certified mail to key agencies
· Email to all current agency contacts
· Post on Tribal website
· Include with all future project correspondence
· Update NAHC and state agency contact lists

Maintenance Plan

· [bookmark: _Hlk210900426]Establish internal protocol or survey to assess process effectiveness
· Review and revise protocol on annual basis, including updated contact information
· Consider whether to upgrade policy to ordinance
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